
putes, our goal is resolve 
problems before they reach 
the Court system so as to ob-
tain the best result for the 
client. 

 With that goal in 
mind, we hope that you will 
find this newsletter helpful 
and informative in resolving 
the problems that are faced by 
contracting professionals. 
Enjoy the newsletter and 
please do not hesitate to sup-
plement the information pro-
vided herein by contacting a 
construction lawyer of your 
choosing.  

 The Law Offices of 
Nash & Wecker, LLC is 
pleased to announce the pub-
lication of its new quarterly 
newsletter, The Contracting 
Professional (“TCP”). The 
goal of TCP is to provide 
practical and useful informa-
tion to construction industry 
professionals, General Con-
tractors, Subcontractors, and 
Material Suppliers working in 
the New England area.  

 For those of you not 
familiar with Nash & Wecker, 
LLC, we are a full service law 
firm specializing in construc-
tion law and the legal issues 
that affect construction busi-
ness owners. Our firm has a 

wealth of experience in the 
construction industry because 
our attorneys worked in the 
construction industry prior to 
creation of the firm. Nash & 
Wecker is currently licensed 

to handle cases in Federal 
Courts throughout New Eng-
land and in the State Courts of 
Massachusetts and Vermont. 
While the firm’s specialty is 
litigating construction dis-

Massachusetts subcontractors and material 
suppliers have, for at least 60 years, had the 
ability to protect their right to receive pay-
ment for their work by claiming a Mechanic's 
Lien under Massachusetts law.  The Massa-
chusetts “Mechanic’s Lien” law has under-
gone several major revisions throughout the 
course of history and it continues to be 
shaped through the interpretation of the Mas-

sachusetts Courts. While the actual letter of 
the Mechanic’s Lien law has changed very 
little in the last several years, Court interpre-
tations have made significant changes to the 
practical effects of filing a Mechanic’s Lien. 
The purpose of this article is to alert the 
reader to developments which have seriously 
limited the protection formerly provided by 
the Mechanic’s Lien statute. It is only with an 
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“An Owner has to 

pay for the work 

performed on his 

project, right?” 

Visit us at 
www.nashandwecker.com 

The Certified Payroll Requirement 

Concerning Developments (Cont.) 
accurate understanding of 
the current state of the law 
that subcontractors and ma-
terial suppliers can make 
informed credit decisions 
and take appropriate legal 
action. 
 
The Massachusetts Me-
chanic’s Lien law is quite 
complex, and for that rea-
son, this article shall be 
limited in scope to the sin-
gle issue that is affecting 
the protection provided by 
liens the most. This issue 
can be simply labeled as the 
“due or to become due” 
issue. “Due or to become 
due” refers to the amount of 
money “due or to become 

due” to the General Con-
tractor from the Owner 
when a Mechanic’s Lien is 
filed. It is probably easiest 
to think of a Mechanic’s 
Lien as cup placed under a 
faucet of running water. 
The Mechanic’s Lien is the 
cup and the amount of 
money “due or to become 
due” between the Owner 
and the General Contractor 
is the flow of water. Thus, 
if there is no money “due or 
to become due” between the 
Owner and the General 
Contractor there is nothing 
for the Mechanic’s Lien to 
catch. Under this scenario 
one would assume that if 
work has been performed at 

a construction project then 
there must be money “due 
or to become due” from the 
Owner to the General Con-
tractor. An Owner has to 
pay for the work performed 
on his project right? Unfor-
tunately, a growing line of 
Massachusetts Court deci-
sions have found that under 
a number of circumstances 
(none of which are in the 
control of the Subcontractor 
or Material Supplier) the 
Owner does not have to pay 
for previously performed 
work. 
 
Continued on Page 3 

every contractor or subcon-
tractor working on a public 
works project to keep certi-
fied payrolls for all applica-
ble employees working on 
the project. The purpose of 
this requirement is to make 
sure that contractors and sub-
contractors are paying their 
employees in accordance 
with prevailing wage laws 
and not gaining a competitive 
advantage at the expense of 
their workforce. 

 

 While the certified payroll 
requirement is generally ad-
ministered by the awarding 
authority through its general 
contractor, it is important to 

With American Recovery and 
Reinvestment Act funding for 
shovel ready projects theo-
retically hitting the construc-
tion market, it is important 
for contractors and subcon-
tractors to be aware of the 
legal requirements associated 
with performing public con-

struction projects. 
One such require-
ment that all con-
tractors and subcon-
tractors need to be 
aware of is the fill-
ing of certified pay-
rolls on public pro-
jects. Massachusetts 
General Laws Ch. 
149 § 27B requires 

recognize that the Massachu-
setts Attorney General’s Of-
fice is ultimately charged 
with the enforcement of this 
law. Pursuant to that charge, 
the Attorney General’s Office 
has a number of tools at its 
disposal to ensure compli-
ance with these requirements. 
By way of example, the At-
torney General’s Office can 
require any contractor, sub-
contractor, or awarding au-
thority to produce copies of 
certified payrolls for a project 
up to three years after the 
work on that project was 
performed. If the contractor 
or subcontractors cannot pro-
duce those certified payrolls, 

Contracting with the 
Commonwealth 

T H E  C O N T R A C T I N G  P R O F E S S I O N A L  
Continued on Page 5 
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A recent Vermont Supreme 
Court decision has held that an 
independent contractor may be 
indemnified by a customer/
employer for its own negligence 
in injuring an employee. Under 
the facts of the case, an inde-

pendent Contractor installed 
certain safety measures at a job-
site pursuant to a written con-
tract with the Owner of the job-
site. The written contract had a 
provision in it that required the 
Owner to indemnify the Con-
tractor for any injury arising out 
of the Contractor’s work. The 
contract also had a choice of 
law provision which applied 
Connecticut law to the contract. 
After the Contractor completed 
its work, one of the Owner’s 
employees was injured when a 
safety measure failed. The em-

ployee sued the Contractor and 
obtained a judgment against the 
Contractor. The Contractor and 
the employee then brought a 
claim against the Owner for 
indemnification. 
 
The Owner argued, among other 
things, that it could not be re-
quired to indemnify the Con-
tractor for its own negligence. 
Interestingly, the Owner made 
certain analogies to Massachu-
setts law which does not allow 
one party to indemnify another 
for its sole negligence. How-

tor for the liens to catch and the 
subcontractor liens were worth-
less. 
 
A more recent Massachusetts 
Court decision has expanded the 
logic in this earlier case and 
produced a result that is, quite 
frankly, absurd. In this more 
recent case, a General Contrac-
tor was paid a large sum of 
money by the Owner for its sec-
ond requisition. The majority of 
that money was to be paid to 
Subcontractors and Material 
Suppliers for work performed in 
the previous month. The Gen-
eral Contractor never distributed 
that money to the Subcontrac-
tors and Suppliers, but contin-
ued to perform work at the pro-
ject for at least another month. 
The General Contractor submit-
ted its third requisition, but 
could not provide proof of pay-
ment to the Subcontractors as 
required by the General Con-
tract. Obviously the reason he 

could not provide this proof is 
because the General Contractor 
had not paid them! Several Sub-
contractors then filed Me-
chanic’s Liens and within days 
of those filings the Owner ter-
minated the General Contractor. 
In determining that the Subcon-
tractors’ liens were again worth-
less, the Court said the General 
Contractor’s failure to provide 
proofs of payment prior to the 
third requisition was a breach of 
the General Contract that 
stopped the flow of money be-
tween the General Contractor 
and the Owner. Thus, because 
the General Contractor had not 
paid the Subcontractors, he was 
not entitled to any more money, 
and the Subcontrac-
tor’s liens were 
worthless. 
 
This latest decision 
puts Subcontractors 
in a lose-lose situa-
tion. Subcontractors 

The first, and perhaps most sig-
nificant, of these cases dealt 
with a General Contractor that 
abandoned a project in the mid-
dle of construction. Two sub-
contractors had performed work 
on the project before the Gen-
eral Contractor abandoned the 
job and they were never paid for 
their work. After the General 
Contractor walked off of the 
project, the Subcontractors filed 
Mechanic’s Liens for the work 
they performed. In deciding that 
the subcontractors’ Mechanic’s 
Liens were worthless, the Mas-
sachusetts Courts said that the 
General Contractor breached his 
contract with the Owner when 
he abandoned the project and 
from that moment forward there 
was no money “due or to be-
come due”. Thus, because the 
Subcontractors filed liens after 
the General Contractor walked 
off of the project, there was no 
flow of money between the 
Owner and the General Contrac-

Concerning Developments (Cont.) 

“You could be 

held 

responsible 

for the actions 

of others even 

when you 

have done 

nothing 

wrong” 

Continued on Page 4 



even if the Owner did nothing 
wrong. 
 
While this decision may seem like 
it is of limited applicability, it has 
some important ramifications for 
all Vermont contractors. The deci-
sion makes it very clear that con-
tractors at any level must review 
their contracts for indemnification 
language in detail. If your contract 

ever, in deciding an important 
issue of Vermont law, the Su-
preme Court of Vermont stated 
that “an indemnification clause 
[can] cover the sole negligence of 
the indemnitee [sic] where it 
clearly expresses that intent”. 
Thus, the Court held that the 
Owner could be held responsible 
for the Contractor’s negligence 

contains an indemnification 
clause it will be extremely impor-
tant to analyze what that language 
actually means. It could mean the 
difference between being held 
responsible only for your own 
actions or being held responsible 
for the actions of your Subcon-
tractors and/or customers. 

Vermont Indemnification (Cont.) 

typically do not file Mechanic’s Liens until 
their payment is past due. However, this case 
says that late payments by the General Con-
tractor excuses the Owner from all further 
payments. The very fact that a Subcontractor 
has gone unpaid stops the flow of money and 
causes any Mechanic’s Lien filed after the 
late payment to be worthless. As if this sce-
nario were not bad enough, an added diffi-
culty is the fact that the Subcontractor typi-
cally has no information or control over what 
is going on between the Owner and the Gen-
eral Contractor. How many times has a Gen-
eral Contractor been heard to say payment is 
late because the Owner has not paid him? Is 
that information true or is it a stall tactic that 
effectively destroys a lower tiered contractors 
lien rights? There is no way for Subcontrac-
tors and Material Suppliers to know if they 
can file a valid Mechanic’s Lien under these 
circumstances. 
 
Given that this is the current state of the Mas-
sachusetts Lien law you might ask what, if 
anything, can Subcontractors do to protect 
their lien rights? The short and simple answer 
is to file a Notice of Contract as soon as there 
is a written contract. Obviously this practice 
might ruffle some feathers on the project, but 
it is time for General Contractors and Owners 

Concerning Developments (Cont.) 
to recognize a Notice of Contract for what it 
is; a NOTICE! It is not a declaration of war. 
There are three steps to perfecting a Me-
chanic’s Lien under Massachusetts law and 
the filing of a Notice of Contract is merely the 
first step. The Notice of Contract simply tells 
the Owner that a particular Subcontractor is 
working on the project, that he is protecting 
his lien rights, and that the Owner better make 
sure that Subcontractor gets paid. Such a no-
tice simply serves to facilitate the very pur-
pose of lien waivers and proofs of payment. 
 
While filing a Notice of Contract is the only 
way a lower tiered contractor can be sure of 
protecting its lien rights, we are not suggesting 
you have to record a Notice of Contract on 
every project. The decision is one that should 
be made by each contractors’ Credit Manager. 
If there is a long standing relationship with the 
General Contractor and/or a solid reputation, 
there is probably no need to file the Notice of 
Contract. However, if there is a question as to 
the funding of the project or the General Con-
tractor’s ability to make payment it would be 
wise to file a Notice of Contract at the begin-
ning of the project when there is definitely 
money “due or to become due”. The ultimate 
decision is up to each lower tiered contractor, 
but the key is to make informed decisions 

“Make 

informed 

decisions 

based on an 

understanding 

of the law” 
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“Contractors working on public pro-
jects are required to keep certified pay-
rolls for all employees” 
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Certified Payroll (Cont.) 
or if the Attorney General finds that those payrolls do not 
conform to the work actually performed, the Attorney 
General can award back pay to workers, assess fines, and 
even institute criminal proceedings.  

 
In one recent case, an asbestos abatement company was 
required to pay nearly $326,000.00 in restitution and 
fines for failing to comply with the certified payroll re-
quirement. This amount was comprised of roughly 
$276,000.00 in back pay to workers that were not being 
paid the appropriate prevailing wage. It also included 
approximately $50,000.00 in fines, including a 
$15,000.00 fine for failing to pay the prevailing wage and 
another $35,000.00 in fines for failing to submit true and 
accurate payrolls records for inspection upon the request 
of the Attorney General. Clearly certified payroll require-
ments and the prevailing wage law are not something to 
be taken lightly. 
 
In light of the foregoing, you might ask what you should 
be doing to ensure compliance with these laws. The first 

step is to recognize that the majority of the information 
you will need to comply with these laws is available to 
the public. As an initial matter, it should be noted that 
prevailing wage sheets must be included in all project 
specifications. Thus, the first step is a thorough review of 
the specifications relating to your work. If you don’t see 
anything about prevailing wages in your specifications, 
you can also go to the Office of Labor and Workforce 
Development. The Division of Occupational Safety 
within that office is equipped to respond to specific ques-
tions about the law and to help contractors and workers 
understand their rights and obligations under the prevail-
ing wage law. Recently the Office of Labor and Work-
force Development has also launched a web-based appli-
cation which can provide prevailing wage rate schedules 
for public construction projects and help contractors with 
filing requirements. This website can be found at 
www.mass.gov/dos. While these tools may ultimately 
address your concerns, you should also feel free to con-
tact your preferred construction attorney for further guid-
ance.   

P A G E  5  V O L U M E  1 ,  I S S U E  1  

http://www.mass.gov/dos�

	1330 Beacon Street

	Brookline, MA 02116

	Welcome to TCP

	Concerning Developments in the

	Massachusetts Lien Law

	Nash & Wecker, LLC

	THE CONTRACTING PROFESSIONAL

	MARCH 15, 2010

	Volume 1, Issue 1

	Inside This Issue:

	Page #

	Visit us at www.nashandwecker.com

	The Certified Payroll Requirement

	Concerning Developments (Cont.)

	Contracting with the Commonwealth

	THE CONTRACTING PROFESSIONAL

	Vermont Indemnification

	Page #

	Volume 1, Issue 1

	Concerning Developments (Cont.)

	Vermont Indemnification (Cont.)

	Concerning Developments (Cont.)

	Page #

	THE CONTRACTING PROFESSIONAL

	Certified Payroll (Cont.)

	Page #

	Volume 1, Issue 1



<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



